BUYING OR SELLING A BUSINESS: STRUCTURING THE LEGAL TRANSACTION
© March, 2005, Lisa Welch Stevens, Esq.

Whether you are currently a business owner, looking to exit your business while reaping some financial return on your years of investment, or an individual contemplating purchasing an existing business rather than facing the greater uncertainties of a start-up, the issue of how to structure the sale or purchase of a business from a legal point of view may be more significant than you think.


Essentially, you need to decide whether to structure the transaction as an asset purchase or, if the business is operated through some type of limited liability entity, as a “stock” purchase. (For purposes of this discussion, “stock” purchase shall also include the purchase of any type of ownership interest in a limited liability entity.) 

An asset purchase is one in which the buyer purchases from the seller substantially all of the assets used in the operation of the business. This may include the name of the business as well as other intangible assets. A “stock” purchase is one in which the buyer purchases from the seller some or all of the ownership interests in the entity which owns and operates the business.

After an asset purchase, the seller still “owns” some of the “business”: he not only continues to own the entity (if any) through which he owned and operated the business, he usually continues to “own” the choate liabilities as well. In addition, he continues to “own” any inchoate liabilities, such as for future claims for events, debts, acts or omissions during the period of time he or his entity owned and operated the business.

After a “stock” purchase, however, the seller usually no longer owns any part of the business at all. The entity continues in existence, and continues to own and operate the business; there simply are different people who own that entity. As a result, the entity usually continues to own not only the assets of the business, but the liabilities as well, whether choate or inchoate.
Thus, a “stock” transaction is usually more attractive to sellers; an asset purchase is usually more attractive to buyers. However, negotiation and careful drafting of the transaction documents may be used to alter to some degree the legal ramifications of the choice of transaction. As always, it is best to consult your legal advisor regarding your specific situation.
