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Entities can be used to limit personal liability for damages, debts, etc., connected with real estate investments, and separate entities can be used to segregate liabilities. For a single owner, several choices are available. Title may be held: (1) in one’s own name (a sole proprietorship); (2) in a single-member limited liability company (an LLC); (3) in a subchapter “S” corporation; (4) in a “C” corporation; or (5) in a land or other trust.


Holding title in one’s own name has the advantage of simplicity. There are no corporate formalities to maintain and no entity filing fees. The disadvantage is potential personal liability. The use of a single-member LLC limits personal liability, with the caveat that if one opts for treatment as a disregarded entity (taxed only at the individual level) it is easier for a court to “pierce the corporate veil” and impose personal liability. Single member LLCs offer fewer formalities to maintain than corporate entities, but this translates, again, into an easier piercing of the corporate veil. 


An “S” corporation entails more corporate formalities. The advantage is that if those formalities are maintained the corporate veil will not be pierced and there will be no personal liability. An “S” corporation features pass-through taxation – income is taxed only once. There are statutory restrictions on who can own an “S” corporation. One could avoid those restrictions through the use of a “C” corporation, but there are disadvantages: income is subject to double taxation; and any appreciated assets can be very difficult to get out of the corporation. “C” corporations are rarely, if ever, recommended as a vehicle for real estate investment.

A final option is the use of a land trust. This option does offer some limitation of personal liability, but it is not available in all states. Other trust options are available, but they do not offer protection in segregating liabilities, for reasons I will discuss in a future article. Choice of entity is a very fact-specific decision, to be made in consultation with one’s legal and financial advisors, after full consideration of your particular situation and the tax consequences of your choice.
Next month:  Choices of entity for two or more property owners.

