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A concern of business owners is to insure that, having invested time, effort and resources in the training of employees, that investment is not lost should those employees decide to set up in competition. To limit this possibility, business owners may turn to confidentiality agreements, non-solicitation agreements, and covenants not to compete. These can be effective, but are not always enforceable; Colorado has a very strong public policy against anti-competitive agreements in general.


Confidentiality agreements bind employees or independent contractors not to disclose or use information acquired during their employment. To be protected, the information must be a “trade secret,” i.e. information related to the business that is both secret and of value. The business owner must have taken steps to keep the trade secret “secret,” and any confidentiality provisions must be both reasonable and necessary to protect that secrecy. Not all information deemed by a business owner to be confidential will be a trade secret; that is a fact-specific decision. Confidentiality agreements must be drafted as narrowly as possible, so as not to interfere with an individual’s right to support himself, or to restrict competition unduly.

Non-solicitation agreements and covenants not to compete seek to restrict the ability of an individual to operate in competition with a former employer. Non-solicitation agreements restrict an individual’s ability to solicit customers and/or employees of the former employer. Covenants not to compete restrict an individual’s ability to engage in specified activities for a certain period of time within a specific geographic area. Such agreements are generally NOT enforceable under Colorado law, except in certain circumstances. They are enforceable: (1) in connection with the sale or purchase of a business; (2) in connection with a contract for the protection of trade secrets; (3) in connection with contractual provisions providing for the recovery of the expenses of education and training of employees employed for fewer than two years; and (4) against executive and management personnel and officers and employees who are professional staff to executive management personnel. Such agreements must be limited in duration and geographic scope. Anti-competitive agreements are NEVER enforceable against individuals in certain professions.

Agreements seeking to restrict competitive activity by former employees can protect a business owner’s investment in his employees, if carefully drafted. Please consult your legal advisor for your specific situation.
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