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More and more individuals are investing in real estate, a trend that accelerated after steep declines in the stock market. Real estate can be a more secure form of investment. As with any type of investment, however, there are risks. These include such financial risks as decreases in property value or difficulty in maintaining rental income flow. Most individuals are aware of these risks. However another type of risk of which many are less aware is legal liability arising from real property ownership. It is possible, though, to avoid or minimize such liability if one structures ownership and operation properly.

Legal liability can range from classic tort liability for various dangerous conditions or hazards associated with the property itself (for example, “slip and fall cases” or defective heating units) to liability for environmental conditions such as asbestos or methamphetamine lab contamination. As a private owner one can become subject to personal liability for damages. To avoid or limit personal liability it may be advisable to form a legal entity to actually acquire, own, control, and operate one’s real estate investment.


By forming a subchapter “S” corporation, LLC, LLP or other entity, and having that entity be the legal owner/operator of the real property, one can limit or avoid personal liability for any liabilities that accrue to the “owner” of the real property. The choice of a particular entity is fact specific but, so long as the owner(s) of the entity are careful in making their choice and maintaining any necessary formalities, personal liability can be limited or avoided. And through the use of separate entities to own separate properties it is possible to segregate liabilities so that they do not extend to unrelated properties.

Thus the use of legal entities to hold ownership of and/or to operate real property can serve as a type of “insurance” or asset protection device, minimizing the risk of personal liability and segregating entity liabilities. The choice of a particular entity should be determined in consultation with your legal and real estate advisors.

Next month: a discussion of the advantages and disadvantages of various entity choices, including alternatives to the use of such entities.

